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RECENT LEGAL LITERATURE 



The Rule Against Perpetuities. By John C. Gray, Royal Professor of Law 
In Harvard University. Second Edition. Boston : Little, Brown, & 
Company, 1906. One Vol., pp. xlvii, 664. 

The belated reviewer speaks with some diffidence in reviewing this book, 
for several reasons : the scholarship and acumen of the author are so well 
known to our readers that nothing we could say would add to his fame or 
detract from his repute; the book being reviewed has been known to the 
profession twenty years in the first edition and a year in the second, is every- 
where recognized as a work of the highest order, and all of our readers are 
no doubt acquainted with it by use or report. 

The principal changes in this edition from the first are in the addition of 
appendixes : E, on Determinable Fees ; F, on Future Interests in Personal 
Property; G, on General and Particular Intent in Connection with the Rule 
against Perpetuities ; H, on Gifts to Indefinite Persons for Non-Charitable 
Purposes; I, Conversion and the Rule against Perpetuities; and occasional 
paragraphs and citations throughout the text concerning late cases or inter- 
esting old cases found since publication of the first edition. The added 
appendixes are substantially reprints of articles contributed by Professor Gray 
to, and printed in, the Harvard Law Review or the Law Quarterly Review 
since the first edition was published; and these cover sixty pages of this 
edition. 

In style this book differs radically from the ordinary text-book, whether 
written for the student or lawyer. It is neither an attempt to state the law 
in an elementary and simple form for easy comprehension by the student, 
nor is it an encyclopedic collection and digest of the adjudicated cases on 
the various phases of the subject as a ready reference manual for the lawyer. 
One seeking to learn the law on any point concerning perpetuities, or to 
know Professor Gray's opinion on it, and expecting to find it, at any one 
place in this book, is liable to be disappointed. To find any dependable 
answer he must generally read and draw conclusions from a whole chapter 
or more. The author's purpose is not to make a dogmatic statement of the 
law, accompanied by citation of the decisions which support his contentions, 
but rather to trace the law in its history and development, drawing especial 
attention to what has been said and decided, tending for or against his posi- 
tion. It goes without saying that no judge or court, no matter how learned, 
can be supposed to know so much about a subject as the stuudent who has 
made a minute and detailed study of it in all its history and from every 
point of view ; and especially is this true of so abstruse and difficult a subject 
as this. Such a person we find in Professor Gray; and the profession is 
fortunate indeed that he has proceeded to state the law as he sees it, nothing 
daunted though all the courts and all the text-writers are arrayed on the 
other side. It may, and often does, happen that the lawyer, who studies the 
law with the facts of a particular case in mind, sees points and arguments 
that no student, without this peculiar point of view and incentive, would 
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discover; and it is not claimed that the student's thesis is more help to the 
court than the lawyer's brief, except that it is disinterested, even if preju- 
diced. But, aside from all question of comparative worth, this argument of 
the student or jurist is an additional and distinct contribution, with an indi- 
vidual and superior point of view; and herein lies its especial value to both 
court and counsel. 

We are compelled to admire a striking example of our author'; assur- 
ance and independence, found in his argument that a possibility of reverter 
is impossible. He took this position in the first edition, and the authorities 
were reviewed, showing a long array against him in England and America 
from the earliest times to the present, and only the dictum of one English 
judge in 1601, A. D., some doubtful inferences from a few modern English 
decisions, and one English text-writer to support him. When the first 
edition appeared, two eminent English authorities on real property law, Mr. 
Challis and Mr. Elphinstone, wrote magazine articles to refute him; and the 
courts have continued since to hold as they always had before. In the present 
edition, Professor Gray reasserts and further fortifies his original position 
without the least concession, answers his critics by showing that they ?re not 
consistent with each other, and reviews the decisions since the first edition 
to the present. 

On this point his position can best be stated in his own language in §31, 
(3.) as follows : "Possibilities of Reverter. — These rights, as their name implies, 
were reversionary rights; but a reversionary right implies tenure, and the 
Statute Quia Emptores put an end to tenure between the foeffor of an estate 
in fee simple and the feoffee. Therefore, since the statute, there can be no 
possibility of reverter remaining in the feoffor upon the conveyance of a fee; 
or, in other words, since the statute, there can be no fee with a special or 
collateral limitation; and the attempted imposition of such a limitation is 
invalid. The distinction between a right of entry for condition broken and 
a possibility of reverter is this : after the statute, a foeffor, by the feoffment, 
substituted the feoffee for himself as his lord's tenant. By entry for breach 
of condition, he avoided the substitution, and placed himself in the same 
position to the lord which he had formerly occupied. The right to enter 
was not a reversionary right coming into effect on the determination of an 
estate, but was the right to substitute the estate of the grantor for the estate 
of the grantee. A possibility of reverter, on the other hand, did not work 
the substitution of one estate for another, but was essentially a reversionary 
interest, — a returning of the land to the lord of whom it was held, because 
the tenant's estate had determined." 

The terminology used in the above paragraph to point out the distinction 
is unfortunate. To call the right (of one who has granted subject to a con- 
dition subsequent) a right of entry for condition broken, is a misnomer, for 
no condition has yet been broken ; and to contrast it with a possibility of 
reverter, is an innovation on accepted usage without notice. Courts and 
text-writers have always spoken of this prospective right of entry as a pos- 
sibility of reverter, quite as often as they have used the term in speaking of 
the right of the grantor of a determinable fee ; and Mr. Challis says : "Of 
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such possibilities there are several kinds; of which two are usually denoted 
by the term now under consideration: (1) the possibility that a common law 
fee may return to the grantor by a breach of a condition subject to which 
it was granted, and (2) the possibility that a common law fee, other than a 
fee simple, may revert to the grantor by the natural determination of the 
fee." Chaixis, Real Property, *6$. 

As to the merits of the argument, we think our author has his English 
critics considerably at disadvantage, because they are quite easily inclined 
to admit the correctness of his position that reversionary rights are incidents 
of tenure, and cannot exist without it; and on this hypothesis is built the 
whole superstructure of his argument. But in this country, where tenures 
are quite generally abolished and reversionary rights continue, some find it 
more difficult to accept his premises, and therefore think his conclusion does 
not follow. "The doctrine of reversions is said by Sir William Blackstone 
to have been plainly derived from the feudal constitution. It would have 
been more correct to have said that some of the incidents attached to a rever- 
sion were of feudal growth, such as fealty and the varying rule of descent 
between the cases of a reversion arising out of the original estate and one 
limited by the grant of a third person. Reversion, in the general sense, as 
being a return of the estate to the original owner, after the limited estate- 
carved out of it had determined, must be familiar to the laws of all nations, 
who have admitted of private property in land." 4 Kent, Commentaries, 
♦353-4. Whether the land returns to the grantor by entry for breach of con- 
dition subsequent or by the expiration of a determinable fee, he is equally in 
of his former estate ; and this has always been the understanding of all courts 
and law-writers, both English and American. The grantor retains in himself 
whatever he does not pass to his grantee ; and it would seem that a possibility 
of reverter after a determinable fee could not be more obnoxious to the rule 
against perpetuities than a possibility of reverter reserved to have effect if a 
condition subsequent named in the grant is broken. 

Further on, Professor Gray asserts that neither possibilities of reverter 
after determinable fees nor on condition subsequent should be sustained if 
they might come into operation later than the time allowed by the rule 
against perpetuities, arguing that although the persons owning the right 
could release it at any time, it is often very difficult to find all the many 
heirs that may exist after a few generations in a country where primogen- 
ature does not exist but lands descend to all issue equally. (§ 304) The same 
difficulty is experienced where the heirs have the title absolute and where 
mineral or other rights are reserved, as to which no one claims that the rule 
against perpetuities could operate. J. R. R. 



Supplement to Snyder's Interstate Commerce Act and Federal Anti- 
Trust Laws. By William L. Snyder. New York: Baker, Voorhis 
and Company, 1906, pp. xl, 178. 
In July, 1904,. Mr. Snyder, a member of the New York bar, published a 
work upon various federal acts pertaining to interstate commerce. (Reviewed 
in 3 Michigan Law Review, p. 683.) Since that time a large number of judi- 



